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MUHAMMAD KHIYAR,J,.-. Zia Ullah alias Jajj, aged 

36 years, son of Habib Ullah, resident of Chak No.438/JB, Tchsil 

Gojra, District Toba Tek Singh. and two others namely, M.uhammad Ahsan 

and Imtiaz Ali were tried in the court of learned Additional Sessions 

Judge, Toba Tek Singh, in case FIR No.2/94 dated 6-1-1994 police

station City, Toba Tek Singh for the offences punishable under 

section 17 ( 4) of the Offences Against Property (Enforcement of Hudood) 

Ordinance, 1979 ( hereinafter referred os the Ordinance) and section 

302 / 34 PPC. Learned Additional Sessions Judge, vide judgment dated 

8-9-1997 acquitted Muhammad Ahsan and Imtiaz Ali and convicted

Zia Ullah under section 17( 4) of the Ordinance read with section 

302(a) PP� and sentenced him to death and to pay a fine of Rs.20000/-

in default whc:reof to undergo six months R. I. The convict was also 

ordered to pay an amount of Rs. 20000/- to the lcgnl heirs of the 

deceased· Zafar Abbas, in default whereof to undergo six months R. I. 

Death sentence was awarded subject to the confirmation by the Federul 

Shariat Court. Zia Ullah convict has challenged his conviction and 

sentence by filing this appeal from jail. Learned Additional Sessions 

Judge, Toba Tck Singh has sent murder reference for confirmation 

of death sentence. These two matters arc being disposed of by 

this single judgment. 

2. FIR Ex-PD/1 was registered at police station City
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Toba Tck SIngh on 6- 1- 1994 at 8.25 p.m. about the occurrence which 

had taken place on the some day at 7.30 p .m. on the complaint Ex - PO 

of Iqbal Hussain. complainan t, (PW- IO) s ubmit ted to MuhSrtlllllld As lalll 

suo (PW-13). The complain t made was that on 6-1-1994 at about 

7.30 p . m. Iqbal Hussain alongwith Muhammad Zulifqar . Zawar Hussain 

and deceased Zafor Abbas were sitting in the shop s ituate d in mohallah 

Gulberg Imam Bargha Road. Toba Tek Singh. Electric light was on . 

Meanwhile two motor cycles ar rived and stopped in front of the s hop. 

Six persons in all, got down' from the molol' cycles. Three persons were 

of middle heigh t and three of big heigh t . All wcre armed. Three o r 

tt, em climbed over the thora of the s hop . One of those three ordcl'ed 

the complainan t and his companions to stand up and hand ove r whatever 

they possessed. Zafar Abbas inquired llS to who they wer e. On this 

one person whitish (.'Olour of middle height fire d at Zafar Abbas hitting 

him on le ft s ide of his c hes t . The t.rljured l'UShcd ou ts ide the s hop and 

was fire d at by n person with long height which missed. Afte r th nt 

Recused persons riding motor cyc les uecamped from the s pot towards 

the western side. The complainant added t hot he nnd hi s companio ns 

Muhammad Zuli fqa r and Zawar Hussain could Identify the c ul p rits i f 

shown to them. Zafar Abbas was take n to the ho'spital whe re he 

succumbed to the injury . The complainant leaving Muho.mmad Zulifqn l' 

and Zawal' Hussain with the dead body or z.rar Abbas deceased 

came back and s ubmitted complnint to Muho mmA.d AslAm S UO . The 
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complaint was sent to police station ci t y for registrotioll of t he case 

and Shoukat H.oyat II. C. (PW-3) recorded formal FIR Ex-POll. Muhammad 

Aslam SHO (PW- 13) visited the hospital where he prepared injury 

st atemen t Ex-PB and i nquest r eport Ex-PC of t he dece8s~d and entrusted 

the dead body to Maqsood Ahmad (PW:- 4) sO as to ge t post mortem 

examination conducted. fie himself proceeded to the spot where he 

secured blood s t ained earth from inside the shop and sealed it into 

parcel vide memo Ex- PM. Two empties ca r tridges 30 bore PG,P7 were 

taken int o possession vide recovery memo Ex- PN. SHe plan Ex-PO was 

prepRred. lIe recorded the statements of PWs under scc tion 161 C".P.C. 

On 7- 1- 1994 Maqsood Ahmnd, const able, p roduced last worn clothes of 

deceased i.e. shalwar Pl, shirt P2 and jacket P3 which the 1.0 . took 

in to possession vide memo Ex- PE. Pos t mortem report. sealed phial 

were also produced to him . He recorded the st atement of ~1ll:qsood 

Ahmad on 8- 1- 1994 . Stp.temcnt of Dr.Khalid Mehmood was also recorded 

and site plan, Ex- PP of the shop of Dr.Khalid Mchmood was prcpored, 

Anothe l' site. plan Ex- PF was got prepared from draftsman. Muhsl!lItllH.l 

Ashraf ( PW- 5) on 9- 1- 1994 . Thereafter investigation W~$ conducted by 

other senior officers and Muhammad Aslarn fQmained Ilssocioted with 

them . 

3. On 23-2 -1 994 ¥ousar Ali AS I police stotion Solidar (PW· 9) 

and Muhammad lIanif Inspector /S ilO (PW-15) were present ncar Ortdgc 

SoJojri(ln thllt (I t ahout 5.30 p.m. Zia (JIlah, imUal' aIlns Tcddi ann 
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Zahid were secn coming from the direction of Janiwola railway station 

riding a motor cycle. They were apprehended and motor cycle with 

fic titious numbe r plate was taken into possession v ide r ecover y memo ' 

Ex-PK as they failed to show the docume nt of ownership o f the motor 

cycle. Pistol 30 bore P6 and Magzine having six bullets PG / I - 6 were 

recovered from Zin Ulinh. Besides that 8 purse black colou r, an identity 

cord and cash nmount of Rs.350 / - were also recovered from his 

possession. Recovery memo Ex- PL was prepared to thot e ffec t. Artic les 

r ecovered from Zahid and lmtl o..z pertained to another case registercd 

aguinst thell!. Mu hammad Siddiqui (l'W- 14) formally nrr est ed t he flcc used 

Rnd sent them to judicial lock up toba Tek Singh. lIe submitted 

application on 27- 2-1994 fo r conducting ide ntification parade, whic h ~"'lI S 

h e ld on 1- 3-1994 under the su pervision of Ch.Abdul SattaI', Judicial 

Ma gistrate (PW-8 ). Muhammad Iqbal complainant. Zulifqtlr. Zawar !lussain 

and Dr.Khalid Mehmood. PWs identified the accused. CJI. I\belu l Sllttnr, 

JUdicial Magi s tra.te, prepare d report Ex- PJ. ~\l'U.ham!Tlad Sid dique Asr 

(PW- 14) rCCOl'ded the statements of recover y witnesses und afte r 

c.:ompleting the Investigation challaned the Bc.:cused to court. 

4. At thc trial, the accused did not plead guilt y to t he chnr·gc. 

To prove the Charge again st the accused, prosccution produced IS PW s. 

Zamir Hussain Kha n (PW- l) identified t he delld body of ZtlfAl' Ahhas 

deceased at the time of post mortem examination. Dr . IVlu hammad Mans hn 

District Headquarters Hospit al (PW-2) cond ucted the post mortem 
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examination on the dead body of Zafar Abbas on 7- 1- 1994 a t 10.00 9.111. 

and observed as under:-

" It was a dead body of a hea lthy man of about 35 

y'ears age eye a nd mouth closed,c1ad in Sll81w81", qllmccz, 

jacket, bunion with one wound on the chest und on(~ 

wound on the right back chest. I have found following 

injuries on the dead body. 

1. A wound 0.5 em diameter with inverted edges 

on the fron t of left c hest 6 em from le ft nipple 

that was w'ound of entrAnce . 

2. A wound of exit 0.6 em in dimneter with inverted 

edges on the back of right c hest. 16 em from the 

vertible column and 24 em from the top of right 

shou1de l', 

Scalp, skull and vertabral were in1ad and healthy 

mcmbr8nces, brains. and spins) Cllrd were also intact And 

healthy. 

On opening the thorDx there wus wound on the le ft 

side of chest and right back ehest t he ribs and eartrilages 

were hetllthy and intact. Pleuras were ruptured by the bullet 

from the e ntrance to exit wound. night lun g was congestell 

and was torn at the root of th e bullet. Left lung was ulso 

congested lind torn at the root or t he bullet. AsccruJi ng 

aort a ruptured mainly and blood vessel were also ruptured. 

Rcst of the organs were heo.lthy and intact. There was a 

holc in the trAchea . 

On opening the tlhdomen s tomach contoined Rcmi diges ted 

mlltC'rinl. nest or the organ!'; were healthy lind intact. B1nddcr 

contained about 150 CC of urine . Organs of gener ation fully 

de veloped and healthy Bnd intact~' 

In the opinion or the doctor death WIlS caused due 

to haemorrhage and s hock whic h was caused by rupture of 

ascending aorta mninly and other blood bessels. Thc injuries 

were caused by fire arm and were ante [~lOl'tf!rn. The injury 

was sufficient to ca use neath in t he ordinary course of nut ul'C . 

The witness proved carbon copy of his post mor tem 

report Ex- PA . !-I e handed over the last worn clothes of 

th e deceased and police pfl.pel's to l\1aqsood Ahmad !l end 

Constable . lie also signed the injury stutement Ex-PI3 

and inquest report Ex- i>C. 
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Shaukot !Jayat (PW- 3) recorded the formal F IR Ex-PD/L On 7-1 - 1991 

he was entrusted with two sealed parcels containing blood s tained 

earth /clothes and empty cartridges which he kept in the malkhfll1a. 

fie handed over the seoled parcel containing blood stained earth / clothes 

to Maqsood Ahmad constable (P\V-4) on 15-1-1 90 4 for onwaru transmission 

to the offic::e of chemical examjner and sealed parcel containing empty 

cartridges to the office of Forens1c Science Laboratory Lahore. On 

7-3 -1994 he was also handed over two sealed parcels one containing 

pistol 30 bore and other containing 32 bore which he kept in the 

malkhana intact. On 19-3-1994 he handed over these par cels to 

Muhummad Sarwar constable (P\V- 7) for onward transmission to the 

office of Forensic Science r~8boratot'y Lahore. 1\1aqsood Ahmocl (PW- 4) 

got the post mortem examinution of the deccosed U:IO after the post 

mortem examinution was conducted brought relevant papers and last 

worn c lot hes of thc deceased and handed over the same to the J . 0, 

He had hikc n thc sealed parcel contllining blood staincd eA r t h to the 

office of chemical examillcr and sealed parcel containing empties to the 

office of Forensic Science Labol'otory Lahore. He brought the l'epol'ts 

of chemical examiner and produced th e Sflme before the mohal'l'il'. 

Muhammad Ashraf, Draftsmaa (PW- 5) prepared the site plan Ex - PF 

and its duplicate Ex-PFll. raj Muhammad (PW-6) proved the recovery 

of revolver 38 bore, wrist watch at the instance of ~iuhammlld Ahs!ln 

ticcuse<1. l\'tuhummud SH.l'w~r (PW-7) wu~ lW llu<'d UV~ l' two s c aled p~l'(~e\ s 
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onward transmission to the office of Forensic Science Laboratory 

Lahore which he deposited intact. eh,Abdul SattaI' , Magistrate 

1s t Class (P\V - 8) proved the identification report Ex-PJ. Yousef Ali 

ASI (PW- 9) ,Muhammad Aslam SHO (PW-13), Muhammad Siddique S. l. 

(PW-14) and Muhammad Hanif Inspector (PW - 15) deposcd about the 

investigation conducted by them. Iqbal Hussain complainan t (PW- 10) 

stated that on 6-1 - 1994 he along-with Muhammad Zulifqa r. Zawar l'lussain, 

PWs were s itting in lhe s hop of ZoCar Abbas deceased that pe rsons 

driving two moto r cycles came there , Three pcrsons en tered the s hop 

of the deceased . one of them armed with pi s t,n] challenged Zafar Abbas 

deceased that he should hand over whHt he had , Zllfar Abbas J'csis t c d 

and challenged who he was , Zia U1Iah accused fired at Zarar A buns 

deceased with the pis tol hittin g him on the le ft side of chest. They 

raised alarm. The deceased in injured condition stepped outside the 

s hop. lmtinz Accused arnwd with pistol fi r e d . whic h missed t he 

tfll'get. Zin UUnh, l mti az Elnd Ahs lln accused run awa y from the s pot. 

The deceased fell down in the shop. He WRS brought out in in jured 

condition and was t aken to civil hospital Tob~ Tek Singh where hc 

succumbed to the injuries before receiving any medical aid. Zulifqar 

and Zawar lIussain PWs were le ft with the dead body of the u~ce.'.l.se rl 

and he proceeded to lodge the r e port but 011 the wa y t hanada r me t him 

to whom he s ubmitted ap plic8thm Ex-PD whieh was r eu d over to him Illld 

it was signed by him. The complainan t s tated that he mentioned the 

and stature 
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was on where the occurrence had taken place. li e identified the 

Rccused in the identification pafude DS well as in the court . Durin g 

c ross-examina tio n Iq bal lIussain admitte d thn t PWs Zulifqof' und ~:lwal' 

Hussain were closely r elMted to him . li e also admitted that deceased was 

hi s real brother. He admitted that his muns hi who had le ft the service 

wrote the appli cation Fox - PD. He denied the s uggestion tha t a pplictltion 

was munuged by the police. He admitted that iden tification par ude WI;IS 

held in judicial lock up a ft e r about two month s o f the occurrence. li e 

dellied that the accused were s hown hI him p d ol' to iden ti ficu li (l ll pnrfl{le . 

He denied the suggestion that the sssfl ilun ts had fi red from outs ide 

the shop. Muhammad ZulifqBr (PW- Il) cor robora ted the s tatement of 

Muham mad Iqbal. He ide ntified the nccuscd in court. He lIBd joi ned the 

investigntion and had witnessed the recovery o f empties from the spot. 

li e hod also identified the accu sed in the ide nlification purnde . T IL e 

witness admitted thnt aecellsea was his cousin II lI d thnt he J'csidccl 

100 ya rds .(lWil y from the place of OCC UI',·cncc, li e d e ni e d tll0. s ug-gestiol l 

that he was 1I0t present at the time of occurrence . li e stnted t hat 

he had s een th r ee accused riding motor cycle. During cross-examination 

he sta ted that empty cartridges were lyillg outsIde the shOp Rnd not 

inside the shop. He denied the suggestion that accused were s howlI to 

him h("!fore the identifica tion pil.l' ade was held and that he wus not 

prescnt at the time o f occurr ence. He denied the suggest ion thHt d ue 

to r~l<ltlm\5h\\l he w»s d~posi!\ g again st the accused. Dr . Khalid Mchntood 
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1\'1, S. Medical Store of hi s cou sin Mehmood S ha fi, Mc hmood Shun 

had gone to his house and in hi s ahsence three 8ceuscc1 present 

In court carn e there on !:l motor cycle, Zia Ull ah on pistol poi nt 

asked hi m to s tand up and --------.. - to part with wha tever he hlld 

with him . The other two accused kept standing near t he motol' cycle . 

He told Zin Ulluh accused th ut he did not know what .... IlS thern 

inside the shop. One of t he two persons s tanding nea r mota I' q rc lc 

fired . Zis Ullsh opened the counter and told him t ha t he had r emove d 

the cash nTIl ount. He got bllek an d the other two IH.: cu se d stepped 

forward and s earched hi s pe r son, They took some c hange f rom 

his pocket and snatched hi s wri s t Seika watch. Thereafter a ll the 

three a ccused ran aw ay towards Tal flb Bazar. Aft e r h alf an houl.' , 

hi s cousin came oac]{ and informed him t ha t 11 shop kc(;!per wns 

murdered , He identific d all the accused in the identifica tion pnrHde 

held ill judi cia l lOck up, During the L'I'OSS CXUll1 ill ution the witlHl !-i S 

was con frontcd wit h h is sta temen t UHelO t' sect ion 161 Cr .P .C. to 

show that he made improvcments , He den ied the su gges tion that 

he d ishonestly improved his sta teme nt in orde r to involve ull the 

accused in t h is casco Muhammad lI yns Ak htar , nO A tendere d i n 

evidence chemical examiner's r eport Ex - PQ, Serologist report, 

Ex pn a nd report of FOl'cnRic Science T.8bor<ltol'Y Ex - PB allrJ close d 

the prosecution l!use, 
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5. Zia Ullah accused when examined under section 342 Cr. P. C.

denied all the incriminating circumstances appearing in evidence against 

him. He denied that any pistol was recovered from his possession. 

About the identification parade he stated that he was shown to the 

PWs prior to the identification parade. When asked as to why the 

PWs deposed against him he stated that he was falsely roped in 

by t he police just to make their 11karguzai 11 and that the PWs deposed 

falsely at the instance of the police. He professed innocence and 

produced no defence. He also declined to appear as witness on Oath. 

6. The trial court did not believe the oral testimony of Iqbal

Hussain (PW-10) and Zulifqar (PW-11) as against Imtiaz Ali and Muhrunm1Xl 

Ahsan being contradictory and not corroborated by independent 

evidence . The identification evidence was also disbelieved, and 

they were acquitted. Oral testimony of Iqbal Hussain and Zulifqar 

PWs was however, believed as against accused 7ja Ullah because 

ForensiC Science Laboratory report Ex-PS provided independent 

corroboration to their testimony, He was, therefore, convicted and 

sentenced as stated above. 

7. Muhammad Shoaib Abbasi, Advocate, for the appellant,

contended that trial court committed illegality in awarding the 

sentence under section 17(4) read with section 302(a) of the PPC 

for, neither any tazkiya-tush-Shahood was done nor evidence 

required for awarding hadd sentence was available on record. 
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He contended thnt evidence not believed ngainst the co-accused 

Imtiaz Ali and Muhammad AhsRn could not be relied upon for conviction 

of accused Zia Ullah. PWs Iqbal Hussain and Zulfiqar are chance 

witnesses, they have failed to give specific role to the accused, 

and have made improvements as in the FIR six persons were chul'gecl 
' 

whereas in the court PWs deposed that they were three in number. 

Contradictions in the statement of Iqbal Hussain (PW-10) and Zulfiqar 

(PW-11) , one saying that accused came inside the shop and fired from 

a distance of 2 / 3 feet and other saying that they appeared in front 

of counter of the shop, and fired from a distance of 9/10 feet make 

them untrustworthy. Learned counsel for the appellant argued that 

recoveries are fake as nobody from the public was associated in the 

proceed�ngs and challenged the report of Forensic Science Laboratot'y 

as not reliable. 

8. Ch. Muhammad Ibrahim, Advocntc, learned counsel for the Stntc

c011ceded that eonviction of the appellant under section 17 ( 4) read 

with section 302(a) PPC was illegal. He submitted that this court has the 

power to alter the sentence of hadd to that under tazir. 

9. We have heard the leHrned counsel for the parties at some

length and with their assistance have carefully gone through the 

evidence on record. The occurrence which took place at 7 .30 p.m. 

on 6-1-1994 was promptly reported to the police at 8.25 p.m. Iqbal 

Hussain complainant (PW-10) gave the detail of the occurrence that 
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on 6-1-1994 when he alon gwith Z ulfiq ar Ali and Z a war Hussain 

PWs were sitting with Zafar Abbas in shop of the deceased, two 

motor cycles with six persons, three on each motor cycle came to 

the shop. Be identified three accused facing trial in the court as the 

persons who entered the shop. He stated that Zia Ullah accused 

was armed with pistol and challenged Zafar Abbas deceased that 

he should part with anything he had. Zafar Abbas resisted and 

was fired at by Zia Ullah hitting the deceased on the left chest. 

They raised alarm. The deceased in injured condition stepped outside 

the shop. I mtiaz accused then fired at the dee eased which missed 

the target. Three accused present in court and other three ran away 

from the spot. The injured was removed to the hospital where he 

succumbed to the injures. Leaving Zulfiqar and Zawar llussain 

with the deceased he proceeded to lodge the report and on the way 

met the SH O to whom complaint, Ex·· P n was made. lq bal ll ussai n 

complainant. ( PW-10) stated that he identified the accused in the 

identification parade. The witness was cross-examined at length but 

nothing useful could be obtained from him. Merely because that 

he is related to the deceased does not mean that he is not deposing 

the truth. His presence ot the time of occurrence cannot be doubted. · 

His shop is at a distance of 3 0 / 4 0 yards from the shop of the 

deceased. He must be �itting at the shop of the deceased at 
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the time of occurrence, and had wi lnessed the occurrence. Z ul fiq ar 

(PW-11) gnve similar account of the occurrence as given by PW-10. 

He had also witnessed the recoveries of blood stained earth, empty 

cartridges of 30 bore pistol from the spot and correctly identified 

the accused in identification parade and also in the court. He is, 

no doubt, related to the deceased but that alone does not make him 

a false witness. He was residing at a distance of 100 yards from the 

place of occurrence and it was not unusual for him to have come to 

the shop of the deceased and being present at the time of occurrence. 

Contradictions in the statements of PW-10 and PW-11 about the distance 

and place of firing as pointed out by the learned counsel for the 

appellant are not so material as to have adversely effected the 

prosecution case. Their testimony finds corroboration from the 

medical evidence. Both the PW s stated that deceased was hit 

on left side of his chest. According to P. !\1. report Ex-Pi\ provod by 

doctor .Mu ham mad Mun sha ( PW-2) there was a wound O, 5 cm diamctc r 

with inverted edges on the front of left chest 6 cm from left nipple. 

Recovery of two empties from the spot also prove that two fire 

shots were made , first--·- by Zia Ullah which hit the deceased and 

second by Imtiaz ( •. .;quitted accused) which missed the target. About 

the number of accused as mentioned in the FIR and that stated 

by the PWs in court suffice it to say that the PWs gave effective 

role to accused Zia Ullah and idon ti fie d him in the i ucn Ufi ca tiun 
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parade albeit held belatedly but no genuine reason to ignore 

it as no irregularities were committed still the PWs had 

identified the accused durincr trial in court and gave effective role 

to Zia Ullah. How Zia Ullah who was not named in the FIR came into 

picture is a different story narrated by Muhammad I-I anif Inspector 

(PW-15). On 23-2-1994 l'vluhammad Ilanif Inspector was on duty 

patrolin g the area of ch alt No. 38 7 / JB M ouza Allar that t lw accused 

came riding on motor cycle and when asked to produce any proof of 

ownership of motor cycle, they failed to do so. They were apprehended 

and motor cycles were taken in to posRession un dcr section 5 5 0 C 1'. P. C . 

On personal search of Zia Ullah pistol P6, 30 bore loaded with six 

bullets, a magizine P6 / 7 were taken into possession vide memo Ex-PL. 

Recovery memo was signed by Munir Ahmad ASI ( given up) and Yousuf 

Earlier 
Ali ASI (PW-9) ./Muhammad Aslam SHO (PW-13) to whom application, 

Ex-PD was submitted by Iqbal Hussain after sending him to the police 

station for registration of the case proceeded to the hospit11l where 

he prepared injury statement Ex-PB and inquest report Ex-PC of the 

deceased and after entrusting the dead body to Maqsood Ahmad 

constable for. getting post mortem examination he proceeded to the 

spot l!�R:tt where he secured blood stained earth from inside the shop 

and took into possession two empty cartridges of 30 bore pistol from 

near the place of occurrence vide recovery memo Ex-PM. The blood 

stained earth and the empties were sealed into parcels. These slrnkd 
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kept the parcels in the malkh nna and on 15-1-1994 handed over 

the parcels to Maqsood Ahmad (PW-4) for on ward trnnsmission 

to the office of chemical examiner and Forensic Science Laboratory 

Lahore. Maqsood Ahmad brought back the articles. with their reports

on 20-1-1994 . The report Ex-PQ of chemical examiner is that articles 

were stained with blood. Serologist report Ex-PR is that earth were 

stained with human blood. The report of Forensic S cicnce Laboratory 

Lahore is that crime empties of 30 bore was fired from pistol of 

32 bore . The recovery of 30 bore pistol fro-m Zia Ullah accused rmd 

its use by him at the time of occurrence is proved beyond doubt. 

Dr. Khalid Mchmood ( PW-12) deposed about the incident which 

.... ---

occurred on the same day at 7. 00 p. m. He was present in the 

M. S. Medical Store of his cousin Mehmood Shafi, that three accused

came there on motor eye le. He identified Zia Ullah accused in court 

and stated that he came near to him in front of the counter and 

pointed out the pistol towards him to hand over to him whatever 

he had with him . He identified acq ui ttcd nccused in court who were 

standing near the motor cycle. He sta tcd that he told Zia Ullah 

that he had no knowledge what was there inside the shop and 

Zia Ullah opened the counter and told him that he had removed 

the cash amount. He also took Seiko watch from his possession. 

After half an hour his cousin, Mehmood Shafi came back to his 

shop and informed him that a shop keepel' hod been murdered . 



I. 

J. Criminal appeal No.158fL of 1997 
Cr. Murder Reference No.5/l of 1998 

-17-

Dl'.Khalid Mehmood identified the accused in the identification 

parade. The witness was confronted with the statement recorded 

under section 161 Cr. P. C. to show that he made improvements. 

He could not give minutest details in his statement recorded 

under section 161 Cr.P.C. From the evidence on record we are 

fully convinced that Zia U11ah accused has commi.ttcd the murder 

of Zafar Abbas deceased. However,his conviction under section 

17(4) read with section 302(a)PPC was uncalled for, because 

punishment of death as Badd under section 17(4) of the Ordinance 

can be awarded to u person only when proof as required by law 

i.e. section 7 of the Ordinance is available. Section 7 of the 

Ordinance provides for the proof of theft liable to Hadd in thc 

form namely:-

(a) the accused pleads guilty of the commission of 
theft liable to hadd; and 

(b) at least two Muslim adult male witnesses, other 
than the victim of the theft, about whom the Court 
is satisfied, having regard to the requirements of 
Tuzkiya-Al-Shuhood, that they are truthful persons 
and abstaill from major sins (kabair), give evidence 
as eye-witnesses of the occurrence; 

Provided that, if the accused is a non-I\'1uslim, the 
eye-witnesses may be non-Muslim. 

Provided further that the statement of the victim of 
the theft or the person authorized by them shall be recorded 
before the statements of the eye-witnesses are recorded. 

Explanation. In thIs section, lTazkiya AI-SllUhood' 
means the mode of inquiry adopted by a Court to satisfy 
itself as to the credibility of a witness. 11 

In the present case accused made no confession. Trial 

Court nowhere adopted the procedure of Tazkiya Al-Shuhood. 

It has not been made clear as to which mode of enquiry was 

adopted by the Court to satisfy itself about the credibility of tl1e 
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witnesses. Likewise section 3 0 2 ( a) PP C providing punishment 

of death as qisas for' Qatl-e-Amd' was not attracted to this case. 

Section 17 sub section ( 2) of Qanun-c-Shahadat Order provides 

that for Hadd punishment proof should be the same as required 

by section 7 of the Ordinance. This being the position death 

sentence awarded to Zia Ullah appellant as Iladd under section 

17 ( 4) of the Ordinance read with section 302 (a) PPC is altered 

to that under section 302{b) PPC as tazir. Sentence of fine and 

order for payment of compensation is maintained. Appeal fails 

and is dismissed. Death sentence is confirmed. Murder Reference 

is answered in the affirmative. 

( Dr. F1da Muhammad Khan) 
·Judge

Islamabutl, the 31'd l\'luy, 199!.l 
Zrn 

APPROVED FOR REPORTING

'( 

( Muhammad Khiyar )
            Judge

( Abdul Waheed Siddiqui)
          Judge

Muhammad Khiyar 
           Judge


	Jail Criminal Appela No. 158 - L - of 1997
	scan0001_Page_01
	scan0001_Page_02
	scan0001_Page_03
	scan0001_Page_04
	scan0001_Page_05
	scan0001_Page_06
	scan0001_Page_07
	scan0001_Page_08
	scan0001_Page_09
	scan0001_Page_10

	scan0001



